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FOR THE JUNIORS. 



When is a Finder's Title not Good Against all the World save the 
True Owner. — For the general right of the "fortunate finder" of a lost chat- 
tel, see 1 Va. Law Reg. p. 987, where the distinction is made between " mislaid 
property" and "lost property ;" and the rule is stated that when a chattel is 
merely mislaid, it belongs to the owner of the premises where found, but if lost, it 
belongs to the finder, as against everybody but the true owner, regardless of ihe 
place where found. 

A recent English case makes an exception to the general rule above laid down. 
In South Staffordshire Water Co. v. Shannon [1896], 2 Q. B. 44, the defendant 
while cleaning out, under the plaintiff's orders, a pool of water on its land, 
found two rings. The real owner was not discovered ; and in an action of deti- 
nue, it was held that the plaintiff" was entitled to the rings. In commenting on 
this case, the Harvard Law Review (Nov. 1896, p. 189) says : 

"There is very little authority on the point decided in this case. The case 
most in point, Hamaker v. Blanchard, 90 Pa. 377 [35 Am. Rep. 664] is contra. 
The question is one of a conflict of rights. Ordinarily the finder has the right 
of possession subject only to the claim of the true owner. But, on the other 
hand, the landowner has primarily the right to the chattel on his land by virtue 
of his general power to exclude others. Where, then, the finder is a trespasser, 
or servant of the landowner, he has the position of finder in the one case through 
a violation of law, and in the other through the disregard of the right of his 
employer. The right of the land owner, therefore, survives, and gives him the 
superior right to the chattel. This case may be said to represent the better law, 
and is well distinguished by the court from Bridges v. Hawkesworth, 21 L. J. Q. B. 
75." 

It will be seen that in the above comment two exceptions are stated to the 
right of the finder of lost goods in favor of the owner of the place where found ; 
viz. (1) when the finder is at the time a trespasser, and (2) when the finder is at 
the time a servant, and finds on the premises of his master. And the last excep- 
tion is that established by the English case under consideration. 

As to the first exception, it seems reasonable that a trespasser should not 
acquire title by finding, when he is at the time a wrong doer. The case is analo- 
gous to the doctrine that game killed by a trespasser on the land of A belongs to 
A ratione soli. See Blades v. Higgs, 11 II. of L. Cas. 621, where it is so held, and 
the principle is laid down that "title to property created merely by the act of 
reducing a thing into possession necessarily implies a reduction into possession 
effected by an act that is not in any way of a wrongful nature. Such an act, 
therefore, effected by one who is at the moment a trespasser, cannot create a title 
to property." See 2 Va. Law Reg. p. 228, "Occupancy of Wild Animals." 

The second exception stated that a servant cannot find on his master's premises 
is, as is said above, opposed to the case of Hamaker v. Blanehard, 90 Pa. St. 377, 
where, however, the place of finding was the public parlor of a hotel, open to all. 
But the Pennsylvania court quotes with emphatic disapproval the following Ian- 
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guage of Woodruff, J., in Matthew v. Harsell, 1 E. D. Smith, (N. Y.) 393, where 
a domestic found notes in the dwelling-house of her mistress : " I am by no means 
prepared to hold that a house-servant who finds lost jewels, money, or chattels in 
the house of his or her employer, acquires any title, even to retain possession, 
against the will of the employer. It will tend much more to promote honesty 
and justice to require servants in such cases to deliver the property so found to 
the employer for the benefit of the true owner." And see Bowen v. Sullivan, 62 
Ind. 281 (30 Am. Rep. 172), where the finder, an employee of a paper mill, while 
assorting a bale of old papers which his employer had bought for manufacture, 
found a number of bank notes, and was held entitled to keep them as against the 
claim of his employer. And in Tatum v. Sharpless, 6 Phila. 18, it was held that 
a conductor was entitled as finder to money lost in a railroad car as against the 
railroad company. 

The most interesting case on the general subject is Durfee v. Jones, 11 R. 1. 588, 
(23 Am. Rep. 528. ) Here A bought an old safe, and afterwards offered it to B, 
who refused to purchase it. It was then left with B for sale, B having permission 
to use it. B found between the outer casing and the lining a roll of bank bills 
belonging to some person unknown, whereupon A first demanded the money, and 
then demanded the safe and its contents as they were when B received them. B 
returned the safe but retained the money, and it was held that, as finder, he was 
entitled to the money as against A, and that it made no difference that the money 
was found in A's safe. The court dwelt on the fact that the money was lost, not 
merely mislaid, and that B was not a trespasser but had the right to examine the 
safe as one who might become a purchaser. 

The decision in Durfee v. Jones, supra, is criticised by so high authority as Oliver 
Wendell Holmes, Jr. (now Mr. Justice Holmes, of the Supreme Court of Massa- 
chusetts,) in an article entitled "Possession," in the American Law Review, July 
1878, p. 707. He says: 

"The writer ventures to think this decision wrong. Nor would his assertion be 
changed by assuming, what the report does not make perfectly clear, that the de- 
fendant received the safe as bailee, and not as servant or agent, and that his per- 
mission to use the safe was general. The argument of the court goes on the 
plaintiff's not being a finder. The question is whether he need be. It is hard 
to believe that if the defendant had stolen the bills from the safe while it was in 
the owner's hands, the property could not have been laid in the safe owner, or 
that the latter could not have maintained trover for them under these circum- 
stances." 

This seems to proceed on the view that the ownership of the safe by A had 
given him constructive possession of the lost money therein, which possession 
would intercept and preclude any right in B as finder, as against the prior and 
superior claim of A. 

Whatever may be the right of a finder in a public parlor or any place to which 
the public may resort, although he be an employee of the owner or proprietor, it 
does seem a little startling that the law should permit a chambermaid to claim as 
finder a jewel she discovers in her mistress' bureau, or a butler to carry off a piece 
of plate he finds in his master's closet, even if there be no trespass, and though 
the chattel (whose owner is unknown) has fallen where it is really lost and not 
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merely mislaid. Should not such finding enure to the benefit of the master, both 
on grounds of public policy and by reason of his prior constructive possession ? 

In conclusion, we desire to suggest that the rights of a finder, both of ordinary 
lost chattels and of treasure trove, may be affected by the Code of Virginia, sec. 
2400, which declares that "any property derelict, or having no rightful owner, 
may be recovered from any person in possession thereof by a bill in equity in the 
name of the Commonwealth." Is lost property in the hands of a finder to be 
considered "derelict" under this section? We a-k the question without answer- 
ing it. See 2 Schouler"s Pers. Prop. ( 2d. ed. ), sec. 15, where it is said that " under 
the policy of Massachusetts and some other States the first finder [of lost goods] 
is treated somewhat as a salvor, though perhaps not so favorably ; and, next to the 
loser, the public steps in as the paramount party entitled to the benefit of a dis- 
covery of lost chattels." And see Sovern v. Yoran, 16 Oreg. 269 (8 Am. St. Rep. 
293), where the Oregon statute is construed which requires the finder of lost 
money above a certain amount to pay, if the owner does not appear in one year, 
one half of such money to the county treasurer. 

Powers op Appointment Over Property. — Definition. — A power of ap- 
pointment is an authority conferred on a person enabling him to dispose of an 
interest vested either in himself or in some third person. A power is not abso- 
lute property, nor an estate, but authority to appoint an estate, i. e., to indicate to 
whom it shall pass. See 41 Am. Dec. 694 and note. Powers of appointment 
operate on the legal title under the Statute of Uses and the Statute of Wills ; and 
in Virginia under the Statute of Grants. 2 Min. Ins. 820; Wms. R. P. (294). 

Example of a Power Under the Statute of Uses. — Suppose X conveys land to A 
and his heirs to such uses as B shall by any deed or by his will appoint; and in 
default of and until such appointment by B, to the use of C and his heirs. Now 
let B exercise the power by deed or by will in favor of D. Then the use appointed 
to D is executed by the Statute of Uses, and D has the legal title, which shifts to 
him from C, who was entitled until appointment by B. In the above example 
the parties are named as follows: X is the donor of the power, i. e., its giver and 
creator; A is the feoffee to uses (reservoir of seisin); B is the donee of the power, 
who, by its exercise, becomes the appointor; C is the person entitled until and in 
default of appointment by B; and D is the appointee, i. e., the person who takes 
by and under B's appointment. Wms. B. P. (294). 

Example of a Power Under the Statute of Wills. — X devises his land to his 
widow for her life, and authorizes her to appoint by her will the said land to his 
children in such shares as she shall see fit ; and in default of such appointment, 
he directs that the land be divided equally among his children. Here X is the 
donor of the power; his widow is the donee, and becomes the appointor in case 
she appoints ; X's children are the objects of the power, i. e., the class among 
whom the appointment may be made, and when it is made to them, they become 
the appointees ; and those who are entitled in default of appointment are all the 
children equally. See Rhett v. Mason, 18 Gratt. 541 ; also Morriss v. Morriss, 33 
Gratt. 51 ; McCamant v. Nuckolls, 85 Va. 331. For the Virginia statute as to the 
validity of appointments made by will in the exercise of a power, see Code Va. sec 
2515. 



